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HEARINGS OFFICER’S DECISION 
 

APPEAL #186-21-000563-PLNG 
Appeal of Decision to Deny Conditional Use Application #186-21-000002-PLNG 

 
 
DECISION DATE:  October 12, 2021 
  
SUMMARY OF DECISION:  APPEAL DENIED; NOTICE OF DECISION 

DENYING CONDITIONAL USE APPLICATION 
AFFIRMED 

 
HEARING DATE:  September 17, 2021 
 
REQUEST: Appeal of a Notice of Decision, issued August 13, 2021, 

denying Conditional Use Application #186-21-000002-
PLNG, to establish a single-family dwelling in the Exclusive 
Farm Use (EFU) Zone on “high value farmland” pursuant to 
LWDUO 3.563(22). 

 
OWNERS:          Joy Brotherton and Janice McConahay 
 
APPELLANT:  Same as Owners 
 
PROPERTY DESCRIPTION: T8N, R07W, Sec. 18, Tax Lot 700 (+/- 4.0 acres) 
 
ZONING:  Exclusive Farm Use (EFU) 
Overlays/Layers: Flood Hazard Overlay District (FHO; FEMA AE Floodway 

– an approx. 20-foot strip along the western property line); 
 Big Game Habitat (Peripheral);  
 Statewide Wetlands Inventory (SWI; regulated by the Oregon 

Department of State Lands) 
 
 
EXHIBITS   1. Notice of Decision for CUP #186-21-000002, issued   

  August 13, 2021 
 
 
 
 



 

 
FINDINGS AND CONCLUSIONS:   
 

A. Background, Notice, and Hearing 
 
This matter is an appeal of a denial of a Conditional Use permit (“CUP”) to establish a single-family 
dwelling on the Subject Property. Joy Brotherton and Janice McConahay (together, “Appellant”), 
own the Subject Property. Appellant’s representative (“Applicant”) filed the Application for the 
CUP on their behalf. The Application was initially filed on January 5, 2021 and deemed complete on 
April 16, 2021. The Applicant waived the 150-day deadline for a period of time that extends that 
deadline to December 12, 2021.  
 
The Application requested conditional use approval to develop the Subject Property with a dwelling, 
pursuant to LWDUO Section 3.563(22), which provides for the establishment of one single-family 
dwelling on a lawfully created lot or parcel. The County processes such applications through a Type 
II procedure and applies Standards Document sections S3.508(2) and S3.512. Using that procedure, 
the County’s Community Development Department reviewed the Application and issued a Notice 
of Decision on August 13, 2021 denying the request in the Application (“Notice of Decision”). The 
Notice of Decision was based on a Staff Report also dated August 13, 2021 (“Staff Report”). The 
Notice of Decision, including the Staff Report, is attached to this Decision. 
 
Appellant appealed the Notice of Decision on August 24, 2021. The County issued a Notice of 
Public Hearing for the appeal on August 28, 2021, setting the Hearing for September 17, 2021 at 
10:00 a.m. As the Hearings Officer, I opened the Hearing at the designated time.  
 
The Hearing on September 17, 2021 was held in an electronic format, with all participants appearing 
by video from various remote locations. I went on the record at approximately 10:00 a.m. to begin 
the Hearing. I provided participants with the statements required by statute related to quasi-judicial 
proceedings, and I noted the approval criteria applicable to this proceeding. I noted for the record 
that I did not have any ex parte contacts to disclose and that I had not visited the Subject Property. I 
explained my role as Hearings Officer and my obligation to apply the facts in the record to the 
applicable criteria. No participant objected to the County’s jurisdiction over the Application or to 
me serving as the Hearings Officer, and no other procedural or jurisdictional objections were made. 
 
Staff provided an oral summary of the basis for the County’s initial decision and its response to the 
issues raised in the appeal. The Applicant and Ms. Brotherton appeared on behalf of the Appellant. 
No other participant appeared in support of the Application or in opposition to the Application. As 
a result, there was no rebuttal required. 
 
I closed the hearing and went off the record at approximately 11:19 a.m., taking this decision under 
advisement. 
 

B. Decision on the Application 
 

As presented to the Hearings Officer, this matter is being reviewed de novo. I find that the Notice of 
Decision, sets forth the applicable criteria relating to the CUP for a single-family dwelling in the 
EFU. I also find that the findings in the Notice of Decision are accurate and appropriately apply the 
facts in the record to those criteria. Based on the materials in the Application, the Notice of 
Decision, and the information presented at the Hearing, including the Staff Cover Memo dated 



 

September 10, 2021 (“Staff Appeal Memo”), I hereby adopt the Notice of Decision as my Findings 
on the Application, including all conclusions in the Notice of Decision, which includes the Staff 
Report, as supplemented by the Staff Appeal Memo. As a result, the appeal is denied, and the 
County’s initial decision in the Notice of Decision denying the CUP is affirmed. 
 

C. Issues on Appeal 
 
Appellant’s Notice of Appeal stated the following as the specific grounds relied upon for review: 
 

A lot of record determination shall not be restricted from the legal 
right and intent to build. The soil survey the county is relying on is out 
of date does not reflect current soil conditions. Smaller lots considered 
as high valued farmland have been approved for residential 
construction 

 
In support of these grounds for review, the Appellant included four “articles” on which the appeal 
was based.   
 
The first article of appeal addresses Clatsop County Land and Water Development and Use 
Ordinance (“LWDUO” or “Code”) section 3.512 relating to lot of record dwellings. Under that 
Code provision, a dwelling may be permitted if, among other requirements, “[t]he lot or parcel 
cannot practicably be managed for farm use, by itself or in conjunction with other land, due to 
extraordinary circumstances inherent in the land or its physical setting that do not apply generally to 
other land in the vicinity.”  
 
Appellant appears to assert that the application of LWDUO section 3.512 improperly restricts its 
legal right and intent to build on the Subject Property. Appellant, however, does not provide any 
evidence or argument explaining why this Code provision cannot apply. Instead, Appellant argues 
that extraordinary circumstances exist that preclude the subject property from being put to farm use 
without undue hardship. In support of this argument, Appellant primarily asserts the Subject 
Property: (1) contains features such as slopes, ravines, and streams unique to this area that make the 
land unsuitable for farm use; and (2) is isolated, prohibiting it from being used in conjunction with 
other parcels for farming.  
 
In response, Staff notes that, while some areas of the Subject Property would be “difficult” to farm 
because of the physical features of the site, there remain approximately 2 acres of farmable land on 
the property, which the Appellant does not dispute. The record reveals that if that portion of the 
Subject Property were planted with Christmas trees, gross annual revenue from that farm use could 
exceed $10,000. I agree with Staff that such an option demonstrates the Subject Property can 
practicably be managed for farm use.  
 
Staff’s position is based, in part, on guidance from the Land Use Board of Appeals (“LUBA”) as set 
forth in Friends of Linn County v. Linn County, 39 Or LUBA 627 (2001). In that case, LUBA 
acknowledged that “[f]arm use is not ‘impracticable’ simply because it is not easy to manage the 
subject property for farm use and obstacles must be overcome to do so.” To the contrary, LUBA 
held that, as used in the context of dwellings and other farm use rules and regulations, “the 
impracticability standard is a demanding one.” Ultimately, LUBA’s decision in that case held that, in 
the absence of some other monetary limit a county establishes for determining practicability, “the 
minimum gross income levels the legislature established at ORS 308A.071(2)(a) for non-EFU-zoned 



parcels to qualify for special assessment are the best available indication of the level of gross income 
that the legislature believes is indicative of practicable farm use.” Using that metric, Staff determined 
that, for a property less than six acres in size, the requirement for annual gross income from farming 
under ORS 308A.071(2)(a) is $650. Appellant does not dispute that amount. I find that, based on 
this record, Staff’s analysis is the correct one and that the Appellant has not met its burden of 
showing the subject property cannot practicably be managed for farm use. 

The second article of appeal appears to challenge the EFU designation of the Subject Property. In 
support of that argument, the Appellant asserts that the purpose of EFU land is to provide for 
continued “commercial agriculture” and states that the Subject Property “is not connected to any 
other EFU land.” During the Hearing, the Appellant expounded on this argument by citing to 
various options the County has for rezoning the Subject Property or taking an exception to 
Statewide Planning Goal 3.  

It is undisputed that the Subject Property is zoned EFU. The Application does not request a 
rezoning, nor does it seek a Goal 3 exception. The EFU standards therefore apply, and I find no 
basis to approve the Application on Appellant’s theory that the Subject Property should not be 
zoned EFU. 

The third article of appeal is similar to the second article of appeal and questions the EFU 
designation of the Subject Property. For the same reasons I reject the arguments in the second 
article of appeal, I find no basis to approve the Application on Appellant’s theory that the Subject 
Property should not be zoned EFU. 

The fourth article of appeal is similar to the second and third articles of appeal and questions the 
EFU designation of the Subject Property. In this argument, the Appellant specifically challenges 
whether the Subject Property should be considered High Value Farmland. In doing so, the 
Appellant “questions” the soil survey that the Notice of Decision relies on, which the Appellant says 
is “outdated.” The Appellant, however, has not conducted a soil survey or otherwise submitted 
evidence to the record demonstrating what the appropriate soil classification should be. The soil 
survey data from the United States Department of Agriculture (USDA), Natural Resources 
Conservation Service (NRCS), which the Notice of Decision relied on, is therefore the only evidence 
in the record regarding soil classifications. Based on that evidence, the Notice of Decision correctly 
concludes the Subject Property is High Value Farmland. 

Based on the undisputed facts the Notice of Decision relies on, I find that Appellant’s grounds 
relied upon for review and the materials Appellant presented during the appeal do not provide a 
basis for altering the County’s initial decision and the appeal is denied. 

D. Conclusion

the Notice of Decision, issued August 
13, 2021, denying Conditional Use Application #186-21-000002-PLNG, to establish a single-family 
dwelling in the Exclusive Farm Use (EFU) Zone on “high value farmland” pursuant to LWDUO 
3.563(22) is AFFIRMED.
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